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POWER FOR CIVIIIG tc Chad Burgess
Director & Deputy General Counsel

chad.bur ess scone.corn

July 18, 2018

VIA ELECTRONIC FILING

David F. Butler, Esquire
Public Service Commission of South Carolina
101 Executive Center Drive
Columbia, South Carolina 29210

RE: Friends of the Earth and Sierra Club, Complainant/Petitioner v.
South Carolina Electric & Gas Company, Defendant/Respondent
Docket No. 2017-207-E

Request of the Oflice of Regulatory Staff for Rate Relief to South
Carolina Electric & Gas Company's Rates Pursuant to S.C. Code
Ann. $ 58-27-920
Docket No. 2017-305-E

Joint Application and Petition of South Carolina Electric & Gas
Company and Dominion Energy, Incorporated for Review and
Approval of a Proposed Business Combination between SCANA
Corporation and Dominion Energy, Incorporated, as May Be
Required, and for a Prudency Determination Regarding the
Abandonment of the V.C. Summer Units 2 & 3 Project and
Associated Customer Benefits and Cost Recovery Plans
Docket No. 2017-370-E

Dear Mr. Butler:

Enclosed is a copy of the Joint Response of South Carolina Electric & Gas
Company and Dominion Energy, Incorporated to the Oflice of Regulatory Staffs
Motion to Admit Deposition Testimony From These and Other Proceedings as
Evidence and Request to Take Deposition Testimony of Witnesses by Oral Deposition
(aJoint Response").

By copy of this letter we are serving counsel for the Office of Regulatory Staff
as well as the other parties of record with a copy the Joint Response and enclose a
certificate of service to that eQ'ect.

(Continued... )
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David F. Butler, Esquire
July 18, 2018
Pa e2

If you have any questions, please do not hesitate to contact us.

Very truly yours,

K. Chad B

KCB/kms
Enclosure

cc: All Parties of Record in Docket No. 2017-207-E
All Parties of Record in Docket No. 2017-305-E
All Parties of Record in Docket No. 2017-370-E
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THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
DOCKET NOS. 2017-207-K, 2017-305-E, AND 2017-370-E

In Re: Joint Application and Petition of
South Carolina Electric & Gas
Company and Dominion Energy,
Incorporated for Review and
Approval of a Proposed Business
Combination between SCANA
Corporation and Dominion Energy,
Incorporated, as May be Required,
and for a Prudency Determination
Regarding the Abandonment of the
V.C. Summer Units 2 & 3 Project
and Associated Customer Benefits
and Cost Recover Plans

In Re: Friends of the Earth and Sierra Club, )
Complainants/Petitioners, v. South )
Carolina Electric & Gas Co., )
Defendant/Respondent. )

)
In Re: Request of the South Carolina Office )

of Regulatory Staff for Rate Relief to )
SCE&G Rates Pursuant to S.C. Code )
Ann. ss 58-27-920 )

)

)
)

)

)
)
)
)
)
)
)
)
)

JOINT RESPONSE TO SOUTH
CAROLINA OFFICE OF
REGULATORY STAFF'S MOTION
TO ADMIT DEPOSITION
TESTIMONY FROM THESE AND
OTHER PROCEEDINGS AS
EVIDENCE AND REQUEST TO
TAKE TESTIMONY OF WITNESSES
BY ORAL DEPOSITION

INTRODUCTION

South Carolina Electric &, Gas Company ("SCE&G") and Dominion Energy, Inc.

("Dominion") (collectively, the "Joint Applicants") hereby submit their Response to South

Carolina Office of Regulatory Staff's ("ORS") July 13, 2018 Motion to Admit Deposition

Testimony From These and Other Proceedings as Evidence ("Motion") as well as its Request to

Take Testimony of Witnesses by Oral Deposition ("Deposition Request").

In light of the Hearing Officer's recent directive noting that "[i]t would be helpful... to

have SCE&G discuss its lack of consent to the ORS Motion, and any other explanation that

SCE&G cares to give," the Joint Applicants will first explain the circumstances surrounding

ORS's filing of the Motion and Deposition Request. Order No. 2018-91-H, p. 1. ORS has
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represented to the Commission that it "consulted with the other parties and only SCE&G has not

consented to the Commission making this prehearing order to allow deposition testimony."

Motion at 7. Its "consultation"—and only communication with SCE&G regarding these filings—

consisted of a voicemail left for SCE&G's counsel late last Friday afternoon, less than an hour

before it submitted the filings. SCE&G's counsel returned the call within 8 minutes, informing

ORS that he could not consent to the filings without conferring with SCE&G. Less than 45 minutes

later, SCE&G received notice that the Motion and Deposition Request had been filed with the

Commission.

With more time to evaluate ORS's request, and a reasonable meet and confer as required

by South Carolina Rule of Civil Procedure 11(a), the parties might have been able to narrow this

dispute. Without further engagement from ORS, however, SCE&G cannot consent to a "blanket"

ruling admitting any and all deposition testimony &om other litigation proceedings in light of

ORS's repeated refusal to agree to contidentiality terms that have been accepted by the other

parties in those proceedings. Further, SCE&G cannot preemptively agree to admit deposition

testimony when it is unknown whether the testimony will ultimately be admissible under the South

Carolina Rules of Evidence ("SCRE*').

In light of these concerns, while SCE&G remains willing to discuss the necessity of these

depositions and the terms under which they should be conducted, the parties must come to an

agreement on coordination with the depositions in the other litigation proceedings related to the

Project as well as how the parties will treat confidential information, testimony, and documents in

the various proceedings.
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DISCUSSION

I. ORS's Motion Should be Denied Because ORS has Not Shown that Any Specific
Testimony is Admissible Under the SCRE.

In its Motion, ORS urges the Coriunission to issue a "blanket rule" admitting any and all

deposition testimony from other proceedings—including testimony that has yet to be given—to

"further the interests of justice." Motion at 5-6. According to ORS, obtaining a ruling on the

admissibility of testimony before the Commission even knows what that testimony will be will

"improve efficiency for the hearing.'d. at 6-7. Neither the Commission Regulations nor the

SGRE supports such distorted logic.

The only authorities cited in ORS's Motion in support of its claim that the Commission

may determine the admissibility of testimony before knowing its substance are Commission

Regulations 103-834 and 103-846 and Rules 801(d)(2) and 804(b)(1) of the SCRE. See id. at 4-5.

"Regulation 103-846 states that '[i]rrelevant, immaterial or unduly repetitious evidence shall be

excluded'nd the civil rules of evidence shall apply in the hearings before the Commission."

Daufiiskie Island Util. Co., Inc. v. S.C. Office ofReg. Staff, 420 S.C. 305, 314 (2017). "Subject to

tliese requirements," Commission Regulation 103-846 provides that "when a hearing will be

expedited and the interests of the parties will not be prejudiced substantially, any part of the

evidence may be received in written form." S.C. Code Ann. Regs. 103-846 (emphasis added). It

does not authorize—much less encouiage—the Commission to blindly admit testimony from

unidentified deponents in other proceedings without determining that the specific testimony is

admissible under the SCRE. See Motion at 4. Nor is it any answer for ORS to rely on Regulation

103-834, which merely authorizes parties to seek depositions in this proceeding, or Rules 801(d)

and 804(b) of the SCRE which define hearsay and exceptions to the rule against hearsay. Even if

ORS could establish that specific testimony is non-hearsay or falls within a hearsay exception, that
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does not excuse ORS from demonstrating that the testimony is otherwise admissible under the

SCRE. ORS did not—and cannot—do so.

ORS has made no attempt to show that specific testimony from other proceedings is

relevant to the claims at issue in this case. In fact, ORS has not even identified the specific

witnesses whose testimony it seeks to admit. Indeed, ORS asks the Commission to make a

"blanket rule" admitting testimony from depositions that irrrve not even /happened yet. See

Daufi~skie, 420 S.C. at 314 ("Although all relevant evidence is generally admissible, subject to

certain exceptions, irrelevant evidence is never admissible. Additionally, relevant evidence must

be excluded when its probative value is substantially outweighed by the danger of unfair prejudice,

confusion, or needless repetition."). This is premature and inappropriate.

II. ORS's Deposition Request Should be Limited.

SCE&G agrees that depositions are required in this matter, and it does not dispute that

some measure of coordination among the parties to this matter and the parties to related

proceedings is appropriate. But to date, ORS has not suggested any measure of coordination; in

its hastily-filed motion, ORS simply demands that it have the ability to pursue depositions as it

desires, and that it be allowed to pick and choose the terms under which it is able to use testimony

from other proceedings in this matter. Perhaps had ORS engaged in a meaningful meet-and-confer

on this motion, as the rules require, SCEkG and ORS would have been able to narrow this dispute.

Putting aside the activity that led to this motion, SCAG remains willing to discuss the necessity

of depositions, and the terms under which those depositions should be conducted. Any agreement

to conduct depositions in this matter, or to coordinate depositions in this case with those conducted

in other litigation related to the Project, must account for at least the following concerns.

To the extent the Commission grants ORS's Deposition Request and permits ORS to

depose witnesses who overlap with the ratepayer litigation, the Commission should require ORS
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to coordinate those depositions with the existing litigation on reasonable teims. Specifically,

SCE&G asks that the Commission order: (I) that ORS shall be subject to the same terms governing

depositions in the ratepayer litigation, including but not limited to any applicable confidentiality

agreements applicable in the other proceeding; and (2) that ORS coordinate with counsel for other

parties, including SCE&G, to avoid duplicative depositions.

ORS is well aware of its obligations to maintain confidentiality of SCE&G information.

But to date, ORS has been largely unwilling to abide by confidentiality terms in other litigation

related to the Project, even those that it has committed to accept in this case. ORS cannot demand

coordinated depositions without coming to acceptable terms on confidentiality. Relatedly, to the

extent ORS wishes to rely on deposition testimony from other matters, ORS must coordinate with

SCE&G and counsel for the parties in these other matters on the depositions it wishes to conduct.

These are reasonable and customary terms for discovery procedures, and ORS cannot use its

position in this proceeding to flout them.

CONCLUSION

WHEREFORE, for the foregoing reasons, Defendant/Respondent respectfully requests

that the Commission deny ORS's Motion in its entirety and limit ORS's Deposition Request as

discussed herein.
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Respectfully submitted, this 18th day of July, 2018.

Mail Code C222
220 Operation Way
Cayce, SC 29033-3701
Telephone: 803-217-8141
Facsimile: 803-217-7931
chad.burgess@scana.corn
matthew.gissendanner@scana.corn

Belton T. Zeigler
Womble Bond Dickinson (US) LLP
1221 Main Street, Suite 1600
Columbia, SC 29201
Telephone: (803) 454-7720
belton.zeigler@wbd-us.corn

Mitchell Willoughby
Willoughby & Hoefer, P.A.
Post Office Box 8416
Columbia, SC 29202
Telephone: (803) 252-3300
mwilloughby@willoughbyhoefer.corn

Attorneys for South Carolina Electric d'r Gas
Company
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J. David Black, Esquire
Nexsen Pruet, LLC
1230 Main Street, Suite 700
Columbia, South Carolina 29201
(803) 771-8900
dblack@nexsenpruet.corn

Lisa S. Booth
Dominion Energy Services„ lnc.
120 Tredegar Street
P.O. Box 26532
Richmond, Virginia 23261-6532
(804) 819-2288 (LSB)
Iisa.s.booth dominionenergy.corn

Joseph K. Reid, III
Elaine S. Ryan
McGuireWoods LLP
Gateway Plaza
800 East Canal Street
Richmond, VA 23219-3916
(804) 775-1198 (KR)
(804) 775-1090 (ESR)
jreid@mcguirewoods.corn
eryan mcguirewoods.corn

Attorneys for Dominion Energy,
Incorporated
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NOS. 2017-207-E, 2017-305-E, AND 2017-370-E

IN RE: Friends of the Earth and Sierra Club,
Complainant/Petitioner v. South
Carolina Electric & Gas Company,
Defendant/Respondent

)

) CERTIFICATE OF
) SERVICE
)

)

)

Request of the South Carolina Of5ce of
Regulatory Staff for Rate Relief to )

SCE&G Rates Pursuant to S.C. Code
Ann. $ 58-27-920 )

)
)

Joint Application and Petition of South
Carolina Electric & Gas Company and
Dominion Energy, Incorporated for
Review and Approval of a Proposed
Business Combination between SCANA
Corporation and Dominion Energy,
Incorporated, as May Be Required, and
for a Prudency Determination )

Regarding the Abandonment of the V.C. )

Summer Units 2 & 3 Project )

and Associated Customer Benefits and
Cost Recovery Plans )

This is certify that I caused to be served on July 18, 2018„one (I) copy

of the Joint Response of South Carolina Electric & Gas Company and

Dominion Energy, Incorporated to the Office of Regulatory Staffs Motion

to Admit Deposition Testimony From These and Other Proceedings as



ELEC
TR

O
N
IC
ALLY

FILED
-2018

July
18

5:02
PM

-SC
PSC

-D
ocket#

2017-305-E
-Page

11
of14

Evidence and Request to Take Deposition Testimony of Witnesses by Oral

Deposition ("Joint Response") to the persons named below via electronic mail

only at the addresses set forth:

Nanette S. Edwards, Esquire
nsedwa re staff.sc. ov

Shannon Bowyer Hudson, Esquire
shudson re staff.sc. ov

Jeffrey M. Nelson, Esquire
'nelson re staff.sc. ov

Jenny R. Pittman, Esquire
'ttman re staff.sc. ov

Andrew M. Bateman, Esquire
abateman scana.corn

Robert Guild, Esquire
b uild minds rin .com

Frank K. Ellerbe III, Esquire
fellerbe sowell a .com

John H. Tiencken, Jr. Esquire
'tiencken tienckenlaw.com

W. Andrew Gowder, Jr., Esquire
and austen owder.com

Michael N. Couick, Esquire

Christopher R. Koon, Esquire

Robert E. Tyson, Jr., Esquire
rt son sowell a .com
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Scott Elliott, Esquire

Elizabeth Jones, Esquire

J. Emory Smith, Jr., Esquire

Richard L. Whitt, Esquire
rlwhitt austinro ers a.com

James R. Davis, Esquire

John B. Coffman, Esquire
ohn 'ohncoffman.net

Emily W. Medlyn, Esquire
emil .w.medi n.ci mail.mil

Matthew R. Richardson, Esquire
mrichardson w che.com

Camden N. Massingill, Esquire
cmassin ll w che.om

Susan B. Berkowitz, Esquire

Stephanie U. Eaton, Esquire
sroberts s ilmanlaw.com

Alexander G. Shiassis, Esquire
alex shissiaslawfrrm.com

William T. Dowdey
wtdowde mail.corn

Christopher S. McDonald, Esquire
cmcdonald tienckenlaw.com
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Damon E. Xenopoulos, Esquire

Derrick P. Williamson, Esquire
dwilliamson s ilmanlaw.com

J. Blanding Holman, IV, Esquire

Frank Knapp, Jr.
fkna kna a enc .com

Lynn Teague
Tea ueL nn mail.com

Robert D. Cook, Esquire
~bk

Michael R. Rose, Esquire

Lara B. Brandfass, Esquire
lbrandfass s ilmanlaw.com

Wallace K. Lightsey, Esquire
wli htse w che.corn

Timothy F. Rogers, Esquire
tfro ers austinro ers a.com

Michael J. Anzelmo, Esquire
michaelanzelmo schouse. ov

James N. Horwood, Esquire
'ames.horwood s ie elmcd.com

Stephen Pearson, Esquire
steve. carson s ie elmcd.com

William C. Cleveland IV, Esquire
wcleveland selcsc.or

Dino Teppara, Esquire
Dine.Te ara mail.com
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William C. Hubbard, Esquire
William.hubbard nelsonmullins.com

Peter J. Hopkins, Esquire
eter.ho kins s ie elmcd.com

Jessica R. Bell, Esquire
'essica.bell s ie elmcd.com

James F. Walsh Jr., Esquire
'fwwalsh bellsouth.net

Allen Mattison Began, Esquire
matt.bo an nelsonmullins.com

Benjamin Rush Smith III, Esquire
rush.smith nelsonmullins.com

Carmen Harper Thomas, Esquire
Carmen.thomas nelsonmullins.com

Weston Adams III, Esquire
weston.adams nelsonmullins.com

Jefferson D. GriKth III, Esquire
JDG875 mail.corn

Cayce, South Carolina


